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Cartel Penalty and Leniency
under the Competition Act, 2002
Subodh P. Deo & Tanveer Verma

n markets characterized by faircompetition, firms attract
consumers only when they keep
the prices lower than their
competitors, constantly innovate
to improve quality and reduce
costs, use their resources in the
most efficient manner and take decisions
which are not only economically wise but
better than the competitors. Therefore, fair-
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competition increases efficiency and leads
to a greater good. On the other hand,
competition may be harsh for less efficient
firms because they would not be able to
keep pace with more-efficient firms and
would ultimately perish. To evade the
rigours of competition, firms may collude
with each other to earn super normal
profits by increasing prices, creating
artificial scarcity, dividing market amongst

them, that adversely affect consumers, chill
incentives to innovate, maintain status-quo
and create artificial entry barriers. Thus, the
effects of collusion could be cascading. It is
for these reasons that cartels are considered
to be the supreme-evil of antitrust across
jurisdictions and attract the heaviest
penalties, and in a number of jurisdictions
attract criminal sanctions.
Under the Competition Act, 2002 (“Act”),
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proviso to Section 27 (b) provides
discretion to the Competition Commission
of India (“CCI”) to prescribe a penalty of up
to three times of profit upon the
participating firm for each year of the
continuance of the cartel or ten percent of
the participating firm’s turnover for each
year of the continuance of the cartel,
whichever is higher. The CCI has been using
its discretion with an iron-hand by
imposing maximum penalty possible in the
cases of cartel.1
Firms that indulge in cartel conduct
generally do not leave any direct evidence
of collusion and usually hatch such
conspiracies in secrecy. At times,
coordination amongst cartel members are
orchestrated through common agents or
entities that do not even operate at the
same level of the market. Whether cartel is
orchestrated directly or indirectly, gaining
access to incriminating evidence that may
stand the test of judicial scrutiny is
invariably a challenging task. Parallel
conduct by companies, standing alone,
does not meet the requirement of
‘agreement’ amongst the parties charged
with the offence of cartel. Further, in the
absence of evidence, it is very often
difficult to discard the defence that their
parallel conduct is truly independent or
unilateral.

The Director General (“DG”), which is the
investigating authority of the CCI, has been
given very wide powers to conduct
investigation under the Act and enjoys
discretion to summon any person, take
evidence on oath, keep documents under
his custody, conduct dawn-raids, etc.
Further, non-compliance of any directions
of the DG may entail a fine which may
extend to rupees one lakh for each day
during which such failure continues,
subject to a maximum of rupees one crore.
Notwithstanding such wide powers, the CCI
has not been very successful in prosecuting
cartels, except the bid rigging cases where
records of identical pricing that cannot be
explained by any rational conduct is made
available by the public authorities inviting
such bids.
The CCI has initiated a number of
investigations into cartel conduct based on
customer complaints, press reports, reports
from state agencies, etc. However, it’s
endeavours to successfully prosecute cartels
have met with a limited success. In this
regard, the experience from international
jurisdictions suggest that the most frequent
way to burst and prosecute cartels has been
the Leniency Programs, which have proved
to be an effective tool for anti-cartel
enforcement. In general, the Leniency
Program affords full or partial immunity

from penalties or prosecution to a
corporation or individual when certain
requirements are met.
Section 46 of the Act provides power to the
CCI to impose lesser penalties or no penalty
upon an enterprise which has made a true,
vital and full disclosure of information in
respect to a cartel. Such disclosures,
referred to as ‘leniency applications’ in
competition law parlance, allows the CCI,
on the one hand, to get crucial insider
evidence and direct evidence and, on the
other, protects the leniency applicant by
insulating it from potentially debilitating
penalties. Further, leniency applicants may
also get saved from dawn raids and other
forms of intrusive investigation. Thus,
leniency provisions provide a win-win
situation to both.
Pertinently, a firm may be inclined to file a
leniency application only when the benefits
of filing a leniency application would outweigh the benefits of not filing it. Scholars
have opined that three essential conditions
must exist for making leniency successful2:
a) Sanctions to a cartel should be severe, b)
there shall be a perception of a high risk of
detection, and c) anti-cartel enforcement
and leniency policies should be transparent
and predictable. Accordingly, it is
important that both ‘carrot and stick’ is
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applied judiciously – by making
punishments severe and debilitating on the
one hand and incentivizing recourse to
leniency on the other, to make anti-cartel
enforcement programme effective. At this
stage, it may be pertinent to examine the
application of the carrot and stick policy by
the CCI.
As regards the policy of stick, it may be
pertinent to state that Section 27 (b)
provides for imposition of penalties which
could be as high as three times the profit or
10% of the turnover for every year of the
cartel. However, the approach taken by the
CCI has been inconsistent while penalizing
the members of a cartel. For e.g., in the
case of cartelization by public sector
insurance companies3, the CCI imposed a
penalty of 2% of the average of the
turnover because the CCI considered the
importance of insurers’ solvency for the
consumers as a mitigating factor and the
penalty was further reduced to1% by the
COMPAT in appeal. Similarly, in the recent
case of Director Supplies vs. Shree Cement
& Ors.4, the CCI inflicted a penalty of 0.3%
upon the cement manufacturers for
indulging in bid-rigging. As per the CCI,
since the collusion had a likelihood of
Suo moto Case no. 02/2014 decided on 10/07/2015
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causing an appreciable adverse effect on
competition but no actual adverse effect
was shown, hence a lesser penalty was
inflicted. Therefore, no clear cut guidelines
emerge from the decisional practices of the
CCI on the quantum of penalties.
THE FIRST LENIENCY DECISION
As regards the policy of carrot, the CCI has
very recently passed only one leniency
order in the matter of Cartelization in
respect of tenders floated by Indian
Railways for supply of Brushless DC Fans
and other electrical items. It is heartening
that a good beginning has been made.
Further, since it is public knowledge that
there are few more leniency cases being
looked in to by the CCI, the coming months
may provide more certainty about the
outcomes in such cases.
This aforesaid leniency case was taken up
by the CCI suo moto, based on the
information received from the
Superintendent of Police, Anti-Corruption
HQ, Central Bureau of Investigation (CBI),
New Delhi stating that during an inquiry
into certain alleged misconduct by a public
servant (Shri Sandeep Goyal) they had
found that three firms i.e., M/s Pyramid

Electronics, Parwanoo (‘Opposite Party No
1’), M/s R Kanwar Electricals, Noida
(‘Opposite Party No 2’) and M/s Western
Electric and Trading Company, Delhi
(‘Opposite Party No 3’) (collectively referred
to as ‘OPs’) had cartelised in respect of the
tenders floated by the Indian Railways and
the Bharat Earth Movers Limited (‘BEML’)
for the supply of Brushless DC fans (‘BLDC
fans’) and other electrical items. The CBI
had found an email of OP-1 which
contained all the information regarding
details of four tenders of Indian Railways
and BEML for procurement of BLDC fans. It
contained the quantity unit value, rates to
be quoted by OPs and quantities to be
shared amongst them in these four tenders
which was the same quoted by the railway
tender. Finding s ‘prima facie’ case of anticompetitive agreement, the CCI directed the
DG to conduct an investigation. During the
course of investigation, OP 1 filed an
application under Section 46 of the Act,
read with Competition Commission of India
(Lesser Penalty) Regulations, 2009 with the
CCI requesting for lesser penalty. It not
only cooperated with the investigating
officer but, pertinently, also waived
confidentiality on its identity as well as the
information furnished. Based on the
investigation Report of the DG, the CCI
observed that OP 1, OP 2 and OP 3 had
decided to divide the four tenders amongst
themselves in a mutually agreed manner,
and devised an arrangement of bid
rotation. Accordingly, the CCI imposed a
penalty of ₹ 62, 36,634 on OP 1, ₹ 20,
01,012 on OP 2 and ₹ 2, 09, 14,961 on OP
3. Further, since the CCI decided to grant
75% reduction on penalty to OP-1 under
section 46 of the Act, the amount of
Penalty was reduced to ₹ 15,59,159/-.
Additionally, under Section 48 of the Act,
CCI also imposed a penalty on the key
persons responsible for such cartelisation at
the rate of 10 percent of the average of
their income for the last three preceding FY
amounting to ₹ 46,594 on OP 1, which after
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a 75% reduction was reduced to ₹ 11,648/,
₹ 84,837 on OP 2 and ₹ 2, 13,919 on OP 3,
respectively.
It thus appears that the CCI has sufficiently
incentivized and brought in clarity for the
potential leniency applicants by this
decision. It has been argued by few that a
100% reduction in the fine should have
been given in the aforesaid matter since the
evidence given by the applicant was crucial
and that the party, because of waiver of its
confidentiality, may face potential risks of
compensation claims and other damages.
We are, however, of the view that reduction
in penalty by 75% is a judicious balance
arrived at by the CCI; the CCI order clearly
states that if the party had made the
disclosure before the commencement of the
DG’s investigation, it would have enjoyed
greater reduction in penalties. In this
regard, it is pertinent to note that the
evidence provided by the CBI, (i.e. an email communicating the rates to be quoted
by the parties to the tender) was clinching
enough to establish an agreement amongst
the parties all by itself. Therefore, the CCI
has in fact adopted a rather easy threshold
to grant leniency. Such an approach by the
CCI is welcome and ought to be appreciated
by the stake-holders as creating an
amicable environment for the parties to file
leniency applications would go a long way
in its anti-cartel enforcement activity.
WAY FORWARD
While a good beginning has been made,
more needs to be done. As of now, it is not
clear as to what kind of disclosure /
information shall be considered as “full”
and “vital”, as it is the basic requirement
for grant of leniency. Moreover, the use of
the words ‘may’ in Section 46, creates an
impression that the CCI may not grant
leniency even if the applicant has made
“full” and “vital” disclosure as per its
knowledge. Thus, it seems important that
the words “full” and “vital” are properly
explained and the circumstances under
which the CCI would not grant leniency

may be clearly stated. Such circumstances
may include where the firm has used the
leniency application only as a strategic
move, waiting for the right time to confess,
in light of the cartel not being profitable
any longer or where it has been the ring
leader of the cartel or threatened other
participants from disclosing the existence
of the cartel, or as may be considered
appropriate by the CCI. While the
Regulations5 stipulate a number of factors
which the CCI shall give due regard while
exercising discretion, such as, ‘the stage at
which the applicant comes forward with the
disclosure, the evidence already in
possession of the CCI, the quality of the
information provided by the applicant, and
the entire facts and circumstances of the
case, they may not generate sufficient
certainty and could even be vague in as
much as an applicant may file leniency
application believing that the information
being submitted by it is crucial but the CCI
may not consider so and therefore refuse to
grant leniency.
Another issue of great relevance seems to
be the status of confidentiality, as it may be
crucial for the protection of a party from
pecuniary and other damages on account of
claims from affected parties. While it is
certain that CCI would grant
confidentiality, it is uncertain whether the
same would continue even at the appellate
stage and this uncertainty adversely affects
the Leniency programme.
There is also a lack of clarity as to whether
the leniency provisions would apply in
cases where the cartel conduct, amongst the
entities operating at the same level of the
market, has been facilitated by such entities
who operate in a different market, such as
vertical / adjacent or a totally different
market. Further, such conduct facilitating
or orchestrating cartels could also be
present in ‘hub and spoke cartels’. Both in
the United States and the European Union,
entities who do not operate at the same
level of the market but facilitate cartel

conduct amongst enterprises operating at
one level of the market have been found
guilty and penalised.6 Accordingly, it may
be helpful for the CCI to state whether such
facilitators and co-conspirators would be
eligible for leniency so as to assist in
dealing with cartels.
To create a race for the door to leniency,
companies that secretly colluded to fix
prices or rig bids should also be charged for
committing fraud on taxpayers and the
government exchequer by falsely creating
the appearance of competition. Since the
CCI does not have power to bring criminal
charges, other law enforcement agencies
(like the CBI, the economic offences wing
of the police, etc.) could be impressed upon
to bring in criminal charges against the
cartelists under the various provisions of
the Indian Penal Code, wherein the leniency
applicants could be given the benefit of an
approver. Further, by treating cartelisation
and bid rigging as misdemeanours under
the provisions of the Companies Act, 2013,
the Registrar of Companies could cancel the
Director Identification Numbers (“DIN”) of
officials, who did not apply for leniency,
for a certain period of time making it
difficult for them to run the affairs of any
company. As the provisions of the
Competition Act are in addition to, and not
in derogation of, the provisions of any
other law for the time being in force, such
a course of action may be legally
sustainable and need to be tested.
Thus, a multi-pronged action plan against
firms and individuals engaged in cartel
conduct could prove to be the real “stick”
in cartel enforcement, making the leniency
provisions more attractive and effective. w
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